I. Introduction
From the General Agreement on Tariff and Trade ("GATT") to the World Trade Organization ("WTO"), antidumping has been one of the most contentious, yet most frequently used mechanisms in the multilateral trading framework. On several occasions since the GATT's establishment in 1947, antidumping has received 'elaborate attention' in the international trading framework. 1 The Anti-Dumping Agreement is considered to be the most technical and controversial agreement within the WTO framework. 2 In WTO's first decade (1995) (1996) (1997) (1998) (1999) (2000) (2001) (2002) (2003) (2004) , 37 out of 89 cases, for which original panel or Appellate Body reports have been circulated to Members, were trade remedy cases, and among them, 19 cases were antidumping related. 3 As of November 2013, among those 464 cases that have reached the WTO dispute settlement process, 97 cases cite the Antidumping Agreement in their requests for consultations. 4 Antidumping is thus considered to be "the most important contingent protection measure" that is provided in the GATT/WTO framework. 5 Given the significance of the regime, there has been rich scholarship on the antidumping system. 6 Antidumping reform has therefore long been one of the key issues in the GATT/ WTO framework, and yet has faced strong resistance at the same time. In prior negotiations before the Doha Round, the US and the EU successfully "contain [ed] antidumping reform initiatives within narrow limits without any real sacrifice of their own major negotiation objectives." 7 However, recent proliferation of antidumping laws and the threat of abuse have changed the situation. 8 Antidumping reform is now one of the points of concern in the WTO Membership's agenda in the Doha Round negotiation. 9 So far, consensus has only been reached on the needs of antidumping reform; how to reform the regime itself is still a question. In the November 2001 Doha Ministerial Conference, the WTO Members agreed to initiate negotiations in the area of 'WTO Rules' related to matters around the Antidumping Agreement. 10 Negotiations aim at "clarifying and improving disciplines" under the Antidumping Agreement, in particular, the rules regarding "determinations of dumping, injury and causation, and the application of measures." 11 However, in the two versions of draft texts that the Chair of the Negotiating Group on Rules sent to the WTO Members, the provisions that are related to dumping determination in Article 2 show no substantial differences from the current WTO antidumping regime. 12 This raises a question: does the mechanism of dumping determination in the current antidumping regime fit well into the Doha Development Agenda? If not, what would be the implications for the trading framework and international traders?
Relevant to the overarching antidumping reform debates in the Doha Round Negotiation, this paper offers a critical examination of the dumping determination mechanism. Particular attention will be paid to the nonmarket economy ("NME") methodology of normal value determination focusing on China, because the status of her exports has been controversial in recent WTO relevant literature. 13 Mostly based on the textual analysis of the WTO law, some argue that upon the expiration of the 15 year permission of the NME treatment stated in China's WTO Accession Protocol, "Chinese imports have to be treated with regard to a determination of normal value in the same way as imports from any other WTO member." 14 Others, however, look for inspirations from domestic law for the justification to retain the NME methodology. 15 This research, however, will look further into the jurisprudential implications of the NME methodology in particular or antidumping in general of international free trade.
This paper is composed of five parts, including Introduction and Conclusion. In Part two, the development of the normal value determination methodology will be introduced. While the general methodology -based either on home market prices, third country prices, or on constructed prices -treats foreign products and producers consistently on an individual basis, the NME methodology treats foreign products and producers on a collective basis, as defined by the nature of their national economy. The paper will argue that the development of the trading regime from GATT to the WTO is not completely a process "from Status to Contract" as Henry Maine referred. 16 In Part three, the paper will look at the practice and nature of the NME methodology of normal value determination against the general context of treatments of individuals in international law in general, and in the GATT/WTO framework in particular. This part will suggest that, deeply rooted in the ideological divide of the 1950s and 1960s, the NME methodology's product treatment indicates a classic obsession with national divide in international affairs, distorting free trade, and turning international trade from a traders' commutative exchange into nations' distributive predation. In Part four, the paper will discuss the rationales behind antidumping in general. The author will argue that the development of antidumping sees a great expansion of administrative discretion that is turning antidumping into a paternalistic redistribution instrument. Moreover, this unchallenged paternalistic discretion and distributive rationale challenges modern constitutionalism and threatens the rule of law. Building on these critical examinations, in Part five, the paper will call for a serious revisit to the NME methodology in particular, and the antidumping regime in general, in the international trading regime. 
II. Antidumping Development and Normal Value Determination

A. General Methodology of Normal Value Determination
The international antidumping regime originates in the domestic experiences dating back to the pre-GATT era. 17 From a historical point of view, there are two different origins of the early development of domestic antidumping laws: "a heritage from competition law" in the US and "defusing protectionist pressure" in Canada. 18 Based on a protectionist background in 1904, Canada adopted the first antidumping law to combat dumping from high tariff countries for the purpose of defusing protectionist pressure. 19 In contrast to Canadian legislation, the US Antidumping Act of 1916 was to deal with predatory pricing in international trade. 20 The expending adoption of antidumping law internationally from Canada to the US, Australia, UK, South Africa, and the European Community indicates the inherent flexibility and convenience of antidumping as a governmental instrument of trade control. During the negotiations to establish the International Trade Organization ("ITO"), the US proposed an antidumping draft based on its Antidumping Act of 1921, which set out the basis for Article VI of the GATT 1947. 21 However, antidumping did not become a significant GATT issue until the Kennedy Round (1964) (1965) (1966) (1967) , which adopted the 1967 Antidumping Code. 22 As the US has never signed the Kennedy Round Antidumping Code, it has little practical significance and was later on superseded by the 1979 Tokyo Round Antidumping Code. 23 The Tokyo Code triggered the US' amendment of antidumping regime in its 17 For details on the "genesis and evolution" of the antidumping regime, see supra note 5, at 49-65. 18 Hindley & Messerlin, supra note 6 at 23-24. 19 Finger, supra note 6, at 14-17. 20 The Antidumping Act of 1916 is the Title VIII (Unfair Competition) of the Act entitled "An Act to increase the revenue and for other purposes" approved Sep. 24 During the early developmental stage, dumping was generally defined as selling exports at prices below the home market prices or foreign market value. This definition was compared with the domestic prices on an individual basis. The 1916 Antidumping Act defines 'dumping' as an unlawful act importing or selling foreign goods in the US "at a price substantially less than the actual market value or wholesale price" of the goods in the principal markets of the home country or of other third countries to which the goods are exported. 25 For dumping determination then, the value to be compared with the US sale price is based on home market value or sale price. Also, the term 'person' in the Act "includes partnerships, corporations, and associations." 26 Thus, the Act is referring to importers or products on an individual basis rather than national one. The relationship between international traders is essentially based on the term 'contract' as defined individually rather than on the term 'status' as defined by nationality.
The term "actual market value" was initially defined in the Antidumping Act of 1921 to be determined by usual price or market value in "the principal markets" of the exporting country at the "time of exportation of such merchandise to the United States." 27 Similar definitions can be found in Section 402(c) of the Tariff Act of 1930. 28 At this stage thus far, the normal value of foreign products for dumping determination purpose is still determined according to the home market price on an individual basis. When the Trade Agreement Act of 1979 repealed the Antidumping Act of 1921 and amended the Tariff Act of 1930, the general methodology of determining foreign market value remained. 29 The 1979 Amendment also added exceptional alternatives to the general methodology to include third country price or constructed value to determine the foreign market value. 30 force Jan. 1, 1980 The general methodology of normal value determination in the current WTO antidumping regime reflects this domestic practice at the early stage. Under the current WTO antidumping regime, dumping means that "products of one country are introduced into the commerce of another country at less than the normal value of the products," if the export price of the product "is less than the comparable price, in the ordinary course of trade, for the like product when destined for consumption in the exporting country." 31 However, this home market price based methodology is not applicable when there are neither sales, nor sufficient volume of sales of the like product in the domestic market of the exporting country. 32 Rather, what would come into play is the representative "comparable price of the like product when exported to an appropriate third country" -the third country price -or a constructed price based on "the cost of production in the country of origin plus a reasonable amount for administrative, selling and general costs and for profits." 33 As a matter of fact, when the relationship of "association or a compensatory arrangement between the exporter and the importer or a third party" causes the export price to be unavailable or unreliable, export price may be also constructed. 34 The alternatives in special situations, including third country price or constructed price, are not free of controversy. Lindsey and Ikenson argue that the third country price methodology "has no rational relation to the basic concepts, principles, and objectives of the Antidumping Agreement," and "third-country prices are an inappropriate basis for normal value." 35 However, the determination is still made case by case, on an individual basis, and is expressly allowed in the WTO Agreement. There are not many debates at all about this general methodology of normal value determination, even in the ongoing Rules Negotiation in the Doha Round. 36 This general methodology of home-market-price-based determination with alternatives of third country sale price and constructed price, is well established in the WTO framework. 
B. SCE and NME Normal Value Determination
The general methodology of normal value determination building on home market price in the early stage was 'enriched' first domestically and then internationally with the introduction of an ideological divide in international trade system during the development of the multilateral trading regime from 1950s onwards. In a 1960 antidumping investigation against bicycles from Czechoslovakia, the US Department of Treasury's determined fair value was based, not on Czech's home market price, but on the price of similar West Germany bicycles, because Czech is a State-controlled economy ("SCE"). 37 This SCE categorization was clearly due to the influence of the ideological divide as Czech was one of those communist countries "whose economies do not allow for competitive pricing of goods as in the US" 38 The Department of Treasury's practice was later codified by the 1975 Amendment to the Antidumping Act of 1921. 39 In 1975, the US substantially amended Section 205 of the Antidumping Act of 1921 that defines the "Foreign Market Value" by singling out goods from "the economy of the country from which the merchandise is exported is state-controlled" to an extent that sales or offers of sales of the goods do not permit a general determination based on home market price. 40 According to the 1975 Amendment, the foreign market value of goods from SECs will be determined on the basis of either the "prices … at which such or similar merchandise of a non-state-controlledeconomy country or countries is sold" or "the constructed value of such or similar merchandise in a non-state-controlled-economy country or countries." 41 When the Trade Agreement Act of 1979 amended the Tariff Act of 1930, this SCE surrogate methodology of dumping determination remained intact. 42 The SCE surrogate methodology was further amended and expanded in 1988 by the Omnibus Trade and Competitiveness Act of 1988. 43 structures, so that sales of merchandise in such country do not reflect the fair value of the merchandise." 44 The foreign market value of the goods from a nonmarket economy country should be determined "on the basis of the value of the factors of production utilized in producing the merchandise and to which shall be added an amount for general expenses and profit plus the cost of containers, coverings, and other expenses." 45 As Verrill suggests, the new methodology was a choice made after comparing with the surrogate methodology and the "trade-weighted average price" methodology. 46 This "factors of production" methodology, however, is not new, but rather appeared in a 1978 draft of proposed US Treasury regulations used in the Polish Golf Car investigation, 47 and has been used whenever the surrogate methodology was considered inappropriate. 48 Compared with the surrogate methodology, it was considered as indicating "an extension of the special NME rules beyond the 'communist' countries to which they have traditionally been applied." 49 Under the new methodology, "Factors of Production" include hours of labor needed, quantities of raw materials used, energy and other utilities consumption, and representative capital cost, etc. 50 The application of the new methodology thus, to a certain extent, will differentiate treatments to producers with different production efficiency. Therefore, the dumping determination under this methodology will then take into account certain individual differences between producers. As Verrill suggests, the new methodology's "recognition of different efficiency achievements" is eventually "a significant and valuable step toward rational application of the antidumping law to NMEs." 51 On the international level, the issue of imports from either SECs or NMEs was also raised in 1950s. the Agreement by adding notes to the Article VI of the Agreement. 52 Generally, comparable prices include third country prices or constructed prices. In accordance with the note, when the general methodology of dumping determination through both comparing export prices and comparable prices is not permitted, alternatives will be available. As amended by this protocol in 1957, the second Supplementary Provision to Article VI.1 of GATT 1947 reads:
It is recognized that, in the case of imports from a country which has a complete or substantially complete monopoly of its trade and where all domestic prices are fixed by the State, special difficulties may exist in determining price comparability for the purposes of paragraph 1, and in such cases importing contracting parties may find it necessary to take into account the possibility that a strict comparison with domestic prices in such a country may not always be appropriate.
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This second Supplementary Provision to Article VI.1 has been traditionally used by various national authorities as the legal basis for ignoring the NME prices and costs for the ground of normal value. 54 As the NME prices and costs are considered unreliable because they are set by the State instead of market forces, surrogate prices or costs in a market economy country are used. Consequentially, "producers in a non-market economy might all be subjected to the same duty rate to avoid circumvention." 55 This amendment to the GATT 1947 was later on successfully incorporated into the Kennedy Round Anti-Dumping Code 1967 and the Tokyo Round Anti-Dumping Code 1979 respectively by staying: "This Article is without prejudice to the second Supplementary Provision to paragraph 1 of Article VI in Annex I to the General Agreement." 56 It was again incorporated into GATT 1994 in the same way via the WTO Antidumping Agreement. 57 On its comment on the Article 2.7 of the Antidumping Agreement, the Appellate Body in EC-Fasteners (China) suggests that: "Article 2.7 of the Anti-Dumping Agreement states that Article 2 is without prejudice 59 This provision has been regarded as WTO's recognition of the NME methodology of dumping determination. The NME methodology of dumping determination is therefore established in both domestic and international antidumping regimes. As shown above, the development of the normal value determination methodology during antidumping evolution presents a complex picture. Because the general methodology treats foreign products and producers on an individual basis, traders would 'contract' with each other without restraints of nationalities. They are thus free from 'status' limitation. Deeply rooted in the ideological divide from 1950s onwards, the SCE and later the NME methodology of normal value determination treats products and producers on a collective basis, as defined by the nature of the national economy. This collective treatment leads international trade into nation-based transaction. From the perspective of the general methodology of normal value determination, the development of the international trading regime from GATT to WTO is still in a process of development "from Status to Contract" in Henry Maine's term. 60 The development of the SCE and NME methodology, however, indicates something otherwise. We are thus led to the issues of the practice and nature of the NME methodology as well as its implications for the international trading framework. the two conditions -country's complete monopoly of trade and State fixing all domestic prices -are matured in the WTO Antidumping Agreement. This ambiguity leaves an unfortunate gap to be filled up by country practices. Countries vary significantly from each other in terms of 'NME' definitions and methodologies taken thereafter. Venezuela, e.g., calculates the normal value of imports from "centrallyplanned economies" on the basis of sales of like products in a "third country with a market economy and a similar level of development." 61 The EU defines 'NME' as the situation "where the State control over the means of production and State intervention in the economy, including international trade, imply that all the means of production and natural resources belong to one entity, the State." 62 The EU maintains that, in a nonmarket economy, "all imports from non-market economy countries are therefore considered to emanate from a single supplier, the State," in which the State is treated as one supplier. 63 Quite different from Venezuela or the EU, the US offers an even more complex framework. In the US, the Omnibus Trade and Competitiveness Act of 1988 defines an NME country as one that "does not operate on market principles of cost or pricing structures." 64 Under the Act, the US NME determination considers factors like currency convertibility, negotiability of wage rates, accessibility for foreign investment on joint ventures or other investments, and government control over means of production, resource allocation, and product price. 65 The Indian Antidumping Law also offers a similar definition by considering factors of prices and costs determination, applicability of bankruptcy and property laws, and currency convertibility. 66 The US has regarded China as an NME country in all past antidumping duty investigations and reviews. 67 In a report responding to the request by a private company supported by China's Ministry of Commerce to re-evaluate China's NME status, it was considered that China's banking sector fundamentally distorts financial resources in China, as well as the allocation of other important resources like labor, material inputs and energy. 68 Therefore, "the continuing collective influence of the various levels of the PRC government over the banking sector is a critical element of China's designation as an NME for purposes of the US antidumping law because of the importance of the banking sector for investment and, thus, resource allocation in the economy." 69 Moreover, the American NME determination takes a "factors of production" methodology instead of a surrogate methodology. 70 The quite significant differences between Venezuela and the US in terms of the NME determination and methodology of dumping determination raise an issue of great concern as to the implications of their application. In contrast to the various practice of its members, the WTO antidumping regime remains silent on NME, which finally triggered debates on the NME dumping determination among the US, China, and some other Member Countries. 71 China is worried about the fair application of the NME methodology; she argues that the NME methodology 'creates' dumping easily as importing members have the complete discretion of choosing benchmarking third country. 72 China maintains that members' abuse of the NME methodology for domestic industry protection is in contradiction with the WTO's basic principle of free trade, and thus the "non-market economy" clauses should be removed. 73 As the regular target of the application of the NME methodology, Vietnam also raises similar concerns. 74 Regarding the US Trade Policy Review of 2012, Vietnam suggested that the US should review the WTO's consistency to its NME practice of "country-wide rate in anti-dumping 68 investigations" and to bring an end to the NME practice. 75 However, the concerns from the NME targeted countries have not been well received by some of the NME methodology frequent users. The US indicates clear willingness to adopt the NME methodology to facilitate its domestic law's promotion of market economy. In response to China's concerns, the US argues that its NME application is justified because China's reliance on "excessive, trade-distorting government intervention" indicated that: "China's movement away from a centrally-planned economy toward a free-market economy governed by rule of law remained incomplete." 76 In summary, as to the treatments of imports from NMEs for antidumping purpose, the State practice of the WTO Members varies significantly. The key issue of the NME methodology lies in whether imports from NMEs should be treated as a whole or individually. The controversies between the WTO Members as to the application of the NME methodology lead us to a further examination of the nature of the NME methodology.
III. The NME Methodology: Nationality as Status of Products in the World Trade
A. The Controversies of the NME Methodology
B. The Nature of the NME Methodology
Alongside the development of the antidumping regime, the normal value determination methodologies have evolved into a complex, general-and-NMEmethodology-intertwined legal framework. While general methodology of normal value determination based on home market price offers a solution to the general calculation of normal value, the NME methodology comes into play under special market situations. What then is the relationship between the NME methodology and the general methodology of normal value determination based mainly on exporters' home market price? When commenting on the Ad Note 2 to Article VI.1 of GATT 1994, the Appellate Body in US -Anti-dumping and Countervailing Duties (China) suggested that this stipulation "provides the legal basis for the use of surrogate values for NMEs in anti-dumping investigations" and "authorizes recourse to exceptional methods for the calculation of normal value in investigations of imports from NMEs." 77 This comment to some extent clarifies the relationship between the general methodology and the NME methodology of normal value determination. According to the comment, the general methodology of normal value determination is based on the home market value, while the NME methodology is in accordance with 'exceptional method' of normal value determination. According to the Ad Note 2 of the GATT 1947 as incorporated into the GATT 1994 by Article 2.7 of the Antidumping Agreement, normal methodology based on "a strict comparison with domestic prices" for dumping determination "may not always be appropriate" only if: (1) the country "has a complete or substantially complete monopoly of its trade"; and (2) "all domestic prices are fixed by the State." 78 According to the Appellate Body in EC-Fasteners (China), this Ad Note indicates that the NME methodology has limited application only:
We [the Appellate Body] observe that the second Ad Note to Article VI:1 refers to a "country which has a complete or substantially complete monopoly of its trade" and "where all domestic prices are fixed by the State". This appears to describe a certain type of NME, where the State monopolizes trade and sets all domestic prices. The second Ad Note to Article VI:1 would thus not on its face be applicable to lesser forms of NMEs that do not fulfil both conditions, that is, the complete or substantially complete monopoly of trade and the fixing of all prices by the State.
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Not only is the NME's application limited, but also the discretion it provides is specific to the determination of normal value rather than the determination of export prices or calculation of dumping margins. According to the Appellate Body in EC-Fasteners (China), the Ad Note provides "flexibility only in respect of the determination of normal value." 80 Moreover, the Ad Note indicates nothing that "importing Members may depart from the provisions regarding the determination of export prices and the calculation of dumping margins and anti-dumping duties set forth in the Anti-Dumping Agreement and in the GATT 1994." 81 Furthermore, in EC-Fasteners (China), the Appellate Body rejected the EU's reliance on certain provisions for its justification on country-wide NME dumping determination. This rejection sheds lights on the nature of the NME methodology. Under the current WTO antidumping regime, investigating authorities are required to determine dumping margin individually, except for the statistical sampling when 78 GATT 1994 art. VI.1 (Ad Note 2). 79 Supra note 58, ¶ 285(n. 459). 80 Id. [Emphasis added]. 81 Id. number of exporters, producers, importers or product types is too large to be fully calculated. 82 Another exception is allowed when all suppliers cannot be named individually. 83 In EC-Fasteners (China), the Communities attempted to justify the application of a country wide NME dumping determination and the imposition of dumping duty against certain products from China, based on these two provisions. 84 The Appellate Body, however, suggested that both determining dumping and imposing antidumping duty need to be carried out on an individual ground. 85 The Appellate Body acknowledged that there may be situations where nominally distinct exporters may be treated as a single entity under these two provisions "due to State's control or material influence in and coordination of these exporters' pricing and output." 86 However, the Appellate Body considered that the individual treatment test laid down in Article 9(5) of EU's Basic Antidumping Regulation "is not directed at such an inquiry." 87 The Appellate Body further suggested: "A presumption that the State and all exporters or producers in all industries in NMEs are sufficiently related to constitute a single entity lacks a legal basis in the covered agreement." 88 Therefore, both dumping determination and the dumping duty imposition, as laid down in Articles 6.10 and 9.2, need to be made individually on a case by case basis. In addition, the WTO framework has no legal basis for treating all exporters or producers in an NME country as a single entity. However, the Appellate Body's decision is not conclusive. It states:
In principle there may be situations where nominally distinct exporters may be considered as a single entity for the purpose of determining individual dumping margins and antidumping duties under Articles 6.10 and 9.2 of the Anti-Dumping Agreement, due to State's control or material influence in and coordination of these exporters' pricing and output.
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When the EU implemented the Appellate Body's recommendation of bringing Article 9(5) into conformity with the Antidumping Agreement, the new article superseding it indicates that: "An anti-dumping duty shall be imposed in the appropriate amounts in each case, on a non-discriminatory basis on imports of a 82 WTO Antidumping Agreement art. 6(10). 83 Id. art. 9(2) 84 Supra note 58, ¶ 352. 85 Id. ¶ 339 (n. 512). 86 Id. ¶ 382. 87 Id. 88 Id. ¶ 370. 89 Id. ¶ 382. product from all sources found to be dumped and causing injury." 90 As this amends only the imposition of dumping duties, how much this has changed EU's NME normal value determination practice remains unclear.
Eventually, the recognition of the NME methodology under the WTO regime is very limited. The NME methodology is indeed an exceptional alternative to the general methodology of normal value determination based on home market price. The methodology has limited application within a specific scope. However, to what extent normal value determination of NME imports should be made on an individual basis remains unclear.
C. Nationality in International Law: from Status to Contract
The product treatment under the NME methodology is based on nationality. It reflects the traditional way of international legal thinking that sovereign States are the only subjects of international law. 91 Under classical international law, 'nationality' was the key to linking individuals to international law so that all the trans-border relations between individuals would be summed up in those of countries. 92 International law will thus be applied to a natural person via his/her nationality. It is the same case with a private company or other legal persons. 93 Therefore, in international law, there is a "doctrine of the freedom of states in matters of nationality." 94 In the Advisory Opinion concerning the Tunis and Morocco Nationality Decrees, the Permanent Court of International Justice insisted that: "In the present state of international law, questions of nationality are, in opinion of this Court, in principle within this reserved domain." 95 Different treatments based on nationality are generally 'admissible' in international law. 96 As far as nationality is the ground of product treatment in international trade, the development "from Status to Contract" remains a fiction. The NME normal value determination methodology treats individual products collectively; it would be justified in the context that individuals are not the subjects of and would not be dealt with by international law without nationality connection.
Today, however, a strong trend is to recognize private and individual actors as the subject of international law, especially for human rights protection (political sphere) or for product treatment in international trade (economic sphere). In the political sphere, the individuals came under international law via the human rights protection that was provided by the UN Charter. 97 Meanwhile, in the economic sphere, the private and individual actors began to be recognized by the GATT/WTO framework. In the Panel Report of US-Sections 301 Trade Act, the WTO Panel states that "the creation of market conditions conducive to individual economic activity in national and global markets" and "the provision of a secure and predictable multilateral trading system" are two of the important "objects and purposes of the DSU, and the WTO more generally." 98 During its discussion on the direct effect of the GATT/WTO norms, the Panel argues that the purpose of many disciplines in the GATT/WTO legal matrix …, is to produce certain market conditions which would allow this individual activity to flourish." 99 The individuals have been also recognized in the course of expanding the non-discrimination principle under the GATT/WTO system. Originally, the nondiscrimination principle only addressed products, which means physical items instead of commercial transactions of "transport, transfer of patents, licenses and other 'invisibles,' or movements of capital." 100 However, as early as the Tokyo Round (1973) (1974) (1975) (1976) (1977) (1978) (1979) , the Agreement on Technical Barriers to Trade appears to have extended the protection to 'persons' rather than 'products.' The Procedures for Assessment of Conformity by Central Government Bodies obliges Members to ensure that "conformity assessment procedures are prepared, adopted and applied" so as to grant access for suppliers of like products of other Members no less favorable than those accorded to domestic suppliers. 101 Such expansion of the application of the non-discrimination principle from products to persons conforms to the nature of the principle. Petersman argues that the non-discriminatory rule indicates that international trade should be "determined in a decentralized manner by the citizens themselves" through the free market and "governmental trade policies should aim at maximizing individual market access and freedom of choice." 102 The nondiscrimination requirement finally removes the nationality constraint, i.e., the 'Status' of products and producers. The development of international free trade from the GATT to the WTO is a process "from Status to Contract."
Recently, there is a strong tendency towards recognizing individuals as the subjects of international law in both the political and economic sphere. The key to this development is to limit government power for the benefits of individual actors. In particular, the Antidumping Agreement requires dumping determination and the imposition of antidumping duty to be made individually on a nondiscriminatory basis. Unfortunately, the development of the NME methodology based on nationality, however, leads us to the opposite direction. This puzzle therefore calls for a further examination of the nature and rationale of the antidumping regime in general.
IV. From Status to Contract and Back: NME Treatment & Beyond
A. Antidumping as a Paternalistic Redistribution Instrument
Antidumping has been processing with antidumping 'law' emerging as a major policy instrument in every government. In the US, the departure from criminal statutes to administrative determination is a critical turning point in the early evolution of antidumping law, because the standards of proof of a criminal offense and administrative dissatisfaction are totally different. 103 According to Finger, in its early development, antidumping law in the US was gradually detached from antitrust law. 104 This transition "prepared the way for the eventual emergence of antidumping as the main vehicle for both import-competing interests towards protection and governments to respond to those pressures." 105 As in the EC, slower growth facilitates the antidumping mechanism as "a doubly convenient means" for responding to the "displacement of domestic production by emerging Asian exporters." 106 Moreover, as an extension of antitrust law targeting companies in early stage, today's antidumping policy is targeting problems linked to the actions of foreign governments. 107 Mastel argued that: "Although antidumping laws also directly act against companies, their real targets are governments that pursue industrial policies aimed at taking market share, production, and employment from US companies using closed markets, cartelized markets or subsidies to build production capacity." 108 Antidumping law thus has developed into an administrative instrument of governments in international trade wars. The growth of administrative discretion along with the antidumping regime's transformation from a legal approach to an administrative policy instrument is reflected both domestically and internationally, such as 'facts available' provisions and the acceptance of the 'standard of review' practice in the WTO rules. According to the US Antidumping Duties of 1989, antidumping procedures during 'preliminary determination,' "critical circumstances findings," "administrative review of orders and suspension agreements," and "calculation of foreign market value base on constructed value" are based on 'available information.' 109 A similar provision is also laid down in both GATT 1947 and GATT 1994, according to which preliminary and final determinations "may be made on the basis of the facts available." 110 "Best information available" here -or the 'facts available' provision later on -is a soft administrative procedure, and governments enjoy far more discretionary power than that of early anti-trust law's criminal approach standard of proof. 111 It also gives leeway for antidumping authorities to stay away from legal checks and balances. Finally, this makes it easy for concerned domestic industries to launch antidumping investigations and makes it difficult for respondents to block an investigation. 112 Similarly, the "standard of review" practice also leaves domestic antidumping authorities a large degree of discretion to implement the Antidumping Agreement. Under the current WTO framework, if the establishment and evaluation of the facts by national authorities were proper and unbiased, "even though the [WTO] panel might have reached a different conclusion, the [national authorities] evaluation shall not be overturned." 113 By securing the discretionary power of domestic authorities, this standard of review exempts antidumping authorities from "closer scrutiny by the WTO Panel," with "loopholes and ambiguities contained in the Agreement … opening the door for abuse." 114 Therefore, antidumping policy "protect[s] competitors rather than competition" and brings "benefits to some enterprises at the expense of the consumers." 115 Antidumping laws thus "have little to do with unfair trade under any plausible definition of that term." So, duties are routinely being imposed against foreign products in normal commercial practices. 116 The 'facts available' provisions and the standard of review guarantee provide fertile soil for NME discretion and abuse.
The growth of the administrative discretion has sometimes turned antidumping measures into governments' paternalistic redistribution instrument re-allocating interests among domestic consumers, 'injured' domestic industries, and competing foreign industries. Since "dumping usually transfers part of the cost of protectionism from the closed markets to open markets," antidumping policy inevitably has some kind of redistribution effect. 117 While antidumping should counter foreign trade practices and protect domestic industry, it actually redistributes income from consumers in the importing country to protected industries. 118 With the antidumping action, consumers would pay more money for the final products and thus support the domestic producers. The appropriation effect of the US Continued authorities "to provide assistance to domestic firms filing petitions for relief under the AD/CVD laws, but it has no similar requirement for assistance to foreign firms being investigated." See B. ArnOlD, hOW thE gAtt AffECts u.s. AntiDumping AnD COuntErVAiling-Duty pOliCy 71 (1994 Dumping and Subsidy Offset Act ("CDSOA") of 2000 provides a good example. 119 As CDSOA redistributes antidumping and countervailing duties collected against foreign products among domestic producers that initiated or supported domestic petition, the Act was considered to be inconsistent with the WTO rules. 120 Although CDSOA was repealed by the US Congress in October 2007, the redistribution effect, nonetheless, continues as entries before 2007 are not affected and can be distributed for years after. 121 Under the current mechanisms of trade duty and collection finances, "the distribution process will continue for an undetermined period." 122 From 2001 to 2007, more than 2,097 million USD in duty revenues were distributed under CDSOA. 123 Even after CDSOA was repealed, between 2008 to the first quarter of 2013, 1,044 million USD duty revenues were distributed under CDSOA. 124 This CDSOA practice further indicates the government's discretionary redistribution of protection cost among local industries, consumers, and foreign competing industries. Moreover, antidumping may cause reconstruction of certain domestic industries or redistribution of international market shares. In the US liquid crystal flat panel display ("FPD"), antidumping measures taken caused the domestic redistribution of costs between consumers and producers, as well as drove domestic industry abroad which benefited companies in other countries. 125 On the other hand, the EC Calcium Metal indicated that antidumping measures might have an intended or unintended effect of redistribution of international market shares. 126 Thus, through the paternalistic redistribution mechanism antidumping laws focus on protecting 'injured' industries rather than promoting consumer interests. 127 Finger argues that antidumping is private rather than public policy that was created by removing the checks and balances as well as rule of law constraints on antitrust law, "an instrument that one competitor can use against another." 128 During the process of development, administrative discretion in domestic and international antidumping regimes has thus evolved into a 'private' protection mechanism that challenges modern constitutionalism and threatens the rule of law.
B. Legitimacy Deficit: Constitutionalism & Rule of Law under Threat
The twentieth century's development of the international antidumping regime is in contrast to the general trend of increasing recognition of individual participation in international free trade. In the course of developing the international antidumping regime, a tension lies in the interaction between the unchallenged trade discretionary power of the government and the free economic activities of the individuals. While the administrative functions of the government for antidumping focus on both redistributing costs between consumers and producers, and reallocating international market shares, individual economic operators pursue freedom of trade without constraints.
The growth of government discretionary power in paternalistic redistribution of costs and market shares distorts international trade. Such distortion challenges our traditional perception of justice in the sense that antidumping administration is an intertwining process between the 'commutative' function of the trading parties and the 'distributive' function of the importing government. 129 The contemporary framework indicates a Gallican rationale of antidumping policy that protectionist cost can be calculated, individual properties and justice can be redistributed, and social welfare can be achieved through rationalistic design rather than through individual free market activities. 130 The growing paternalistic discretion in antidumping would challenge modern constitutionalism at the cost of individual rights.
Antidumping distributive discretion not only threatens contemporary constitutionalism, but also challenges the rule of law, because "the rule of law precludes the pursuit of distributive, as opposed to commutative justice." 131 It is well established that central to the rule of law is the constraint of arbitrary State power for the protection of individual rights. 132 Essentially, the rule of law prescribes a peculiar relationship between 'State' and 'law' which is, overall, beneficial to individuals.' 133 Therefore, governmental self-restraint rather than paternalistic expansion is imperative for international rule of law. From the GATT to the WTO, as the former WTO Appellate Body Chairman James Bacchus suggests, "the GATT-based trading system has been establishing the international rule of law in international trade -rule by rule, and case by case." 134 On the contrary, the NME methodology in particular or the development of the antidumping regime in general sees the growth of national government's paternalistic discretion to the cost of limiting individual rights in international free trade. This raises the question of the legitimacy of the antidumping regime.
However, apart from the economic rationale, the important implications for the relationship between governmental power and individual rights in antidumping law have unfortunately been overlooked. 135 Most studies of antidumping policy focus on examining antidumping policy's economic rationale. 136 Referring to both origins of the development of antidumping laws in the US and Canada, others examine the justification of antidumping laws based on rationale against predatory dumping and potential monopoly or on fairness justification. 137 However, to defend the domestic public interests through fighting against predatory monopoly and ensuring fairness, governments have been entrusted with too much discretionary power in international trade. 138 The Antidumping administration's paternalistic discretion distorts the relationships between the government and the individual at both the domestic and international level. It indicates that the key to antidumping legitimacy is the tension between the government and individual traders rather than between competing industries.
The development of the antidumping regime deviates from the 'contractarian' imperative of a government's accountability to individual rights, 139 because the current antidumping regime accommodates paternalistic administrative discretion. From a historical point of view, both Maine's analysis of the State as the "legal fiction of families," and Locke's argument that "the government commonly began in the father," point out that government originates from the structure of the patriarchal family. 140 When the social contract groups individuals as nations, it unfortunately breeds the rationale for paternalistic governmental power. 141 Nationality, as shown above, is playing a significant role in the NME methodology to keep the individual from directly participating in the international order. It is by nature a modern concept of the patriarchal family. Social contract theory unfortunately justifies rather than challenges the growing paternalistic administrative discretion in international trade. In his discussion of the relationship of individuals to the State under the framework of sovereignty in the international legal system, Brand suggests that the international legal framework is a "two-tiered social contract," "under which the individual relates to the state in domestic law, and only the state relates to the international legal order in international law." 142 Similarly, as the WTO is considered to be a member-driven organization, Hudec suggests that there is no basis for "asking the WTO to meet the legitimacy standards of an institution with powers of governance." 143 National government therefore is not accountable to foreign products and producers as domestic legal systems are isolated from the international regime. Allowing this line of logic to go further, then, national paternalistic power may reallocate international market share at will and force other countries to accept the market economy model of productivity through the operation of NME methodology.
This should not be true, however, at least in the international trading framework. As has been well established in the WTO jurisprudence, the WTO Members are free to pursue their own national policies -be that for environmental protection or a market economy model of production organization -only if "in so doing, they fulfill their obligations [such as non-discrimination] and respect the rights of other Members under the WTO Agreement." 144 The prevailing jurisprudence as to the discussion of product's process and production methods ("PPMs") suggests that non-product related PPM-measures are in general WTO-inconsistent as the WTO is concerned about products instead of process. Whether tuna is caught in an environmentally friendly way or whether beer is brewed in small or large firms will not affect tuna and beer's nature as products in trade. 145 Accordingly, there is no legal basis for WTO to justify different treatments to products from either market or non-market economy. In pursuing their national policies, the domestic governments are obliged to consider foreign products and producers just on the basis of nondiscrimination, which transcend the nationality barrier of products and producers from different countries.
The imperative of non-discrimination prescribes the removal of the nationality barriers in international trade. It calls for "an international individual right to free trade" that "is protected by the trend toward increasing international law limits on the freedom of States to distort international free trade through tariffs and non-tariff interventionist policies, such as antidumping and countervailing duty law." 146 As Petersmann argues, for both domestic and transnational trade, "freedom of trade" is "a basic individual right" and not just "a mere economic theory." 147 However, all this can become true and thus the process of development "from Status to Contract" in international trade will be an irreversible process, only if we get rid of the NME methodology in particular and the paternalistic discretion in general in the current antidumping regime.
V. Conclusion
As seen in the development of the NME methodology, antidumping evolution is a growing process of the paternalistic redistribution of the governmental discretion. Deeply rooted in the ideological divide in the 1950s onwards, the NME methodology determines normal value on a collective basis defined by the nature of the nationality of the imports. Products and producers are all given a status through nationality. Further critical examination of the antidumping regime generally reveals that the growth of the paternalistic discretion, alongside the increasing limitation on individual imports and producers, has turned antidumping into a paternalistic redistributive instrument both domestically and internationally. The development and application of the NME methodology in particular, or the evolution of antidumping regime reveals that the development of the international trading framework has been a process "from Status to Contract" and back, in which imports and producers in international free trade now encounter more nationality restraints in antidumping.
During the development of the multilateral trading framework from the GATT to the WTO, however, international trade has been increasingly recognizing individual participation in international free trade. In a broader sense, it can be understood a process of development "from Status to Contract." Analyzing the antidumping regime based on the recognition of individual participation demands a serious rethinking of the legitimacy of antidumping and calls for real antidumping reform in international trade. This analysis indicates that the NME's methodology in normal value determination bears no legitimate grounds, but rather accommodates unchallenged national governments' paternalistic discretion and challenges free market mechanism, which would threaten the contemporary constitutionalism and the rule of law. Ironically, the paternalistic distributive rationale of antidumping administration is used to accuse imports from NMEs of not being market economy enough through the use of NME methodology. The NME methodology in particular or the paternalistic discretion in antidumping in general have lost their legitimacy.
This research has also found both practical and theoretical significance through the jurisprudential critiques. As to the issue of the approaching expiration of the fifteen year's NME application permitted under China's Accession Protocol, neither textual analysis nor domestic legal framework examination touches the right point. 148 The NME methodology has no legal basis at all; it is inconsistent with the WTO framework ab initio. Therefore, the NME methodology should be illegitimated in the Doha Round antidumping reform if the WTO Members are truly hoping for "the development of the rules-based multilateral trading system and to the overall balance of results in the DDA." Moreover, the key to success for the antidumping reform lies in the limitation of the paternalistic discretion of national authorities. Further restraint of, instead of more deference to, administrative discretion in the antidumping framework is imperative for the development of international trade from "Status to Contract" and towards the direction of international rule of law.
